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ORDER / 3Teer

Per Shri Rajesh Kumar, AM:

This is the appeal preferred by the assessee against the order of the Ld.
Commissioner of Income Tax(Appeals)-Burdwan (hereinafter referred to as the Ld.

CIT(A)”] dated 14.09.2020 for the AY 2015-16.

2. The issue raised in ground nos. 1 to 3 is relating to the disallowance of claim
of exemption u/s 10(38) of the Act in respect of long-term capital gains arising from

the sale of shares.
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3. At the outset, we note that the issue is relating to the penny stock and the
same is squarely covered against the assessee by the recent decision of the Calcutta
High Court vide common order dated 14.06.2022 in a batch of 90 appeals with a lead
case titled as PCIT vs. Swati Bajaj in IA No.GA/2/2022 and Others in which the
Hon’ble Calcutta High Court vide its decision dated 14.06.2022 (supra) has affirmed
the additions made by the Assessing Officer u/s 68 of the Income Tax Act in respect
of bogus long-term capital gains. In view of this, ground nos. 1 to 3 raised by the

assessee are hereby dismissed.

4. Issue raised in ground nos. 4 & 5 is against the confirmation of addition of Rs.
76,49,430/- by Ld. CIT(A) as made by AO u/s 68 of the Act in respect of sundry

creditors.

S. Facts in brief are that the AO observed from the records that the assessee has
shown sundry creditors of Rs. 78,50,994/-in the balance sheet and accordingly called
upon the assesse to furnish party-wise details of sundry creditors with PANs and
addresses. The assessee submitted the details before the AO vide letter dated
10.11.2017 by submitting that all the creditors were related to purchases made by the
assessee during the year from the said parties. The AO also issued notices u/s 133(6)
of the Act for cross-verification to his creditors which were duly served but no reply
was received from these parties. Finally the AO vide letter dated 4.12.2017 giving a
show cause notice to the assessee to explain and justify the purchases from these
parties and as to why the same should not be added to the income of the assessee. The
AO has received only one reply from Ganga Kaveri which has confirmed the wsupply
of materials. Accordingly the AO treated the remaining creditors which pertain to
material purchased during the year as non-genuine and added the same u/s 68 of the
Act to the income of the assesse in the assessment framed vide order dated

02.03.2015.

6. The Ld. CIT(A) simply dismissed the appeal of the assessee by holding that the

assessee has failed to prove identity and creditworthiness of the parties and



1.T.A. No.554/Kol/2020
Assessment Year: 2015-16
Rina Begum

genuineness of the transactions despite several opportunities given to the assesse and

thus confirmed the same.

7. After hearing the rival contentions and perusing the material on record, we
observe that the addition which was made by the AO u/s 68 of the Act is in respect of
sundry creditors which were on account of purchases made by the assessee during the
year from these parties. The AO issued notices u/s 133(6) of the Act to the sundry
creditors but only one party Maa Ganga Kaveri responded the said notice and
consequently the AO added the remaining sundry creditors as non-genuine to the
income of the assessee u/s 68 of the Act. Similarly the Ld. CIT(A) confirmed the
addition by holding that the assessee has failed to prove identity and creditworthiness
of the parties and genuineness of the transactions. We have observed on the basis of
facts before us and also from the arguments by the Ld. A.R with evidences filed
before us that there is no dispute about the fact that the assessee has purchased the
material from the impugned parties and these were not paid during the year. We have
also examined the confirmations placed before us and also copies of accounts of these
suppliers and find that the assessee was having running account/business dealings on
regular basis with these parties. A perusal of these accounts reveals that purchases of
material were done during the year whereas the payments were against the opening
balances. Further purchases during the year were also made at frequent intervals and
payments were made by cheques to these parties with aggregate outstanding balances
of Rs. 76,49,430/- at the year end which was paid in a next year through account
payee cheques. In our opinion, the addition in respect of sundry creditors cannot be
made u/s 68 of the Act and if the purchases are found to be non-genuine ,the AO
could have rejected the books of account and trading result as shown by the assessee
during the year and also verified whether there was no corresponding sales made by
the assessee against these purchases but we find that both the authorities below have
failed to examine this issue in an objective manner. Accordingly we are inclined to set

aside the order of Ld. CIT(A) and direct the AO to delete the addition.
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8. In the result, the appeal of the assessee is partly allowed.

Order is pronounced in the open court on  16™ June, 2023

Sd/- Sd/-
(Sonjoy Sarma /&SI Q) (Rajesh Kumar/ITSil FHR)

Judicial Member/=aTAs% ST Accountant Member/o@r &g

Dated:16™ June, 2023
SB, Sr. PS
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